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that in the large majority of cases, the infant would lose the benefit of the protec- 
tion which the law affords him. Conroe v. Birdsali (N. Y.), 1 Johns. Cas. 127, 
1 Am. Dec. 105 ; AU v. Oroff (Minn. ), 68 N. W. 9 ; Magreal v. Taylor, 167 U. S. 
688; Sims v. Eoerhardi, 102 U. S. 300; 2 Va. Law Keg. 466; note 18 Am. St. 
Rep. 633. 

Nor is he liable in such case in tort for the deceit. 

The true principle is that an infant is not liable on his contracts (with familiar 
exceptions) but he u liable for his torts. But to make him liable for a tort, the 
prevailing nature of the wrong must be tort, and not contract. The law will not 
permit the plaintiff to deprive the infant of his plea of infancy by a mere change 
in the form of the action brought. Where an infant obtains credit by a falsehood 
as to his age, the substantial wrong to the plaintiff is the breach of the contract. 
Eliminate the contract and there is no wrong. The plaintiff has voluntarily 
entered into relations with the infant ; he had the option to enter or decline to 
enter into such relations ; and the fact that he was induced by a falsehood to enter 
into the contract, does not change the prevailing nature of the cause of action 
from a contractual to a tortious one. 

On the other hand, where the infant forces the cause of action upon the other 
party, without the tatter's consent — where the wrong has no connection with con- 
tract, or so little connection as still to leave its prevailing nature tortious — then 
infancy is no defense. 

Examples illustrating the latter proposition would be assault and battery, tres- 
pass upon property, libel, slander, etc.; so, conversion or destruction of property, 
though it may have come into the infant's possession as bailee of the plaintiff. In 
the latter case, the cause of action would partake somewhat of the nature of con- 
tract and somewhat of tort. The mere failure on the part of the infant to exercise 
proper care of the property bailed to him, under a contract, express or implied, 
that he would take due care of it, would not render him liable for its loss — for 
here he hag merely failed to keep his contract. But if, instead of mere failure to 
care for the property, he should actively injure it, or make way with or destroy it, 
this would be something more than a mere breach of contract to exercise due care, 
viz., a tort outside of the contract, for which he would be liable, notwithstanding 
his infancy. Vasse v. Smith, 6 Cranch, 226 ; Nash v. Jewett (Vt.), 18 Atl. 47; Pres- 
eott v. Norri*, 32 N. H. 101 ; 2 Va. Law Eeg. 467. 

The liability of an infant for property bailed to him was considered in the recent 
case of Young v. MuMing, 63 N. Y. Supp. 181 (March, 1900). The infant hired 
a team for a specified journey, and by reason of immoderate driving and improper 
care the team was injured. The court held that unless there were proof of a sub- 
stantial departure from the specified journey, or some willful and intentional 
injury amounting to an independent wrong, no recovery could be had. Mere 
lack of moderation in driving and a failure to observe due care was held insuffi- 
cient to render the infant liable. Citing Campbell v. Stakes, 2 Wend. 137 ; Cooley 
on Torts (2d ed. ) 123. 

Criminal Law — "Suspicious Person." — By Act of Congress, July 8, 1898, 
it is provided " That all vagrants — all idle and disorderly persons — persons of evil 
life or evil fame — persons who have no visible means of support — persons repeat- 
edly drunk in or about any of the streets, alleys, roads, highways, or other public 
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places within the District of Columbia — persons repeatedly loitering in or around 
tipplinghouses — all suspicious persons — all public prostitutes — and all persons who 
lead a lewd or lascivious life — shall, upon conviction thereof, be fined not to exceed 
forty dollars, or shall be required to enter into security for their good behavior 
for a period of six months." 

The prisoner was convicted of being a suspicious person under this statute, and 
was sentenced to pay a fine, and in default of payment to stand committed to the 
workhouse for four months. On petition for habeas corpus he was discharged. On 
appeal by the intendant of the workhouse, it was Held, That the statute, so far as 
it authorized the conviction of one as a suspicious person, is unconstitutional, as 
offending against the right of every person to be secure in his person against 
unreasonable searches and seizures, and against cruel and unusual punishments. 
Stoutenburgh v. Frazier (Ct. of Appeals, Dist of Columbia, 28 Washington Law 
Reporter, 256). 

In delivering the opinion of the court, Mr. Chief Justice Alvey expressed the 
following views, from which few lawyers will dissent : 

"The arrest and conviction of the appellee appear to have been upon mere 
suspicion, and he- is only charged with being a suspicious person, without any rela- 
tion whatever to crime committed in the past, or crime intended to be committed 
in the future. The suspicion of which he is the object is wholly undefined, and 
in no manner connected with any criminal act or conduct either of the past or 
that might occur in the future. By whom the suspicion is to be entertained does 
not appear; whether it be by one policeman or by several, seems not to be regarded 
as material ; or whether it be a suspicion entertained by one or more citizens is by 
no means certain. It may be conceded that the fair construction of the statute 
requires that the suspicion must be in reference to some of the species or kinds of 
vices enumerated in the particular section of the statute, containing the provision 
upon which the prosecution is founded ; but then the question is, with reference 
to what particular vice or vices of those mentioned in the statute must the suspi- 
cion be taken to relate? General suspicion, without even reference to a propen- 
sity or intent to commit some particular crime or offence against the law or police 
of the government must be conceded to be wholly inoperative and without effect 
as a definition of crime. 

" Mere suspicion is no evidence of crime of any particular kind, and it forms no 
element in the constitution of crime. Suspicion may exist without even the 
knowledge of the party who is the object of the suspicion, as to the matter of 
which he is suspected. The suspicion may be generated in the mind of one or 
more persons without even colorable foundation of truth for the suspicion ; and 
yet the party, the object of the suspicion, may, under the statute upon which the 
prosecution against the appellee was founded, be seized and imprisoned, tried and 
convicted, merely because some persons or police officer may have concluded 
(whether upon reasonable grounds or not) that he was a suspicious person. Of 
what suspected? and what degree of suspicion exists? must always be the first 
thought that occurs upon such a charge as that made in this case. But here the 
party is charged, in an abstract way, of being a suspicious person merely ; there 
being no act or conduct of his mentioned in the statute to which the suspicion 
could relate. How is he to meet such charge ? Suspicion, as a conception of the 
mind, is well defined as the imagination of the existence of something upon little 
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or no evidence ; doubt ; mistrust ; and so the adjective term suspicious, descriptive 
of the quality or condition of a person, as well the party suspecting as the party 
suspected, is defined, as apt to imagine with little or no reason ; distrustful ; liable 
or open to suspicion ; exciting suspicion ; giving reasons or grounds to suspect or 
imagine ill 

"A suspicious character, however, does not constitute crime, nor does it justify 
the government in treating the party having such reputation as a criminal, with- 
out connecting him with some criminal act or conduct 

"It would seem to be clear that the offense as described in the statute, and in 
the information, is not such as will justify seizure and imprisonment of the party 
accused. Under the Constitution of the United States, Articles IV and VIII of 
the Amendments, every person Is intended to be secure in his person against 
unreasonable searches and seizures, and against cruel and unusual punishments ; 
and it would clearly be a cruel and unnatural punishment to impose fine and 
imprisonment upon a party, because he might happen to be regarded by some 
persons as a suspicious person, without anything more." 



Voluntary Conveyances — "Void and Voidable" — Subsequent Con- 
sideration. — Eecurring to the editorial note in the Register for February, 1900 
(page 709), on the case of Taylor v. Maliory, reported in 96 Va. 18, a correspon- 
dent sends us a note of a decision of the Chancery Court of the city of Richmond, 
made in 1894, in the case of Norris v. Jones. The case went to the Supreme Court 
of Appeals, where the decision was affirmed ; it is reported in 93 Va. 176, and in 
2 Va. Law Reg. 96. The following extracts from the opinion of Judge Lamb, 
who decided the case in the Chancery Court, throw some light on the general sub- 
ject of voluntary conveyances, and are of additional interest when read in con- 
nection with the criticisms published in 2 Va. Law Reg. 241, by the late R. G. 
H. Kean, on the decision of the case in the Supreme Court of Appeals. Judge 
Larab said : 

1. I am of opinion that the word "void," used in sec. 2459, Code 1887, which 
declares that " every gift, &c, which is not upon consideration deemed valuable in 
law .... shall be void as to creditors whose debts shall have been con- 
tracted at the time it was made," must be construed as used in the sense of 
" voidable." Such was the meaning given to the word " void" at common law 
when used in connection with voluntary conveyances. See Hutchison v. Kelly, 1 
Rob. 131 ; Huston v. Cantril, 11 Leigh 142. 

The statute was first enacted at the revisal of 1849 to set at rest a question 
which had been much discussed in the cases above cited, and in other Virginia 
cases on the same subject. In that discussion Judge Baldwin and other judges 
had held to the opinion that a voluntary conveyance (the grantor being indebted 
at the time) was only prima facie void as to such debts, and might be made valid, 
or the presumption repelled, by reference to the motives and circumstances of the 
grantor at the time of its execution. On the other hand, Judge Stanard main- 
tained that such a conveyance was constructively fraudulent as to such debts, and 
that the legal presumption of fraud could not be repelled by showing the motives 
and circumstances of the grantor. 

In all those cases the word "void" was always used in the sense of voidable, 



